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STATE OF HEVAGA
DEFARTMENT OF
CONBEAVATION AND
HATURAL REAOURCER
ATATE GFFICE BUILDING
CARKOH CITY. NEVADA

A

2801

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE
OF NEVADA IN AND FOR THE COUNTY OF WASHOE

- == w000 - - - =

No. 182,418

IN THE MATTER OF THE DETERMINATION OF THE
RELATIVE RIGHTS IN AND TO THE WATERS OF

FRANKTOWN CREEK AND ITS TRIBUTARIES IN [ DeptsNO— I
WASHOE COUNTY, STATE OF NEVADA, g g‘:‘ g H ku s
s a QQ

L] dev |

Tud L ALeaTRW L0
FINDINGS OF FACT, CONCLUSIONS QP HAwH. EROWN, Clerk

JUDGMENT AND DECREE {p,___ " MHon:

4 , Thrrury

This matter came on regularly for hearing on the 11lth day
of July, 1960, bafore Honorable Grant L. Bowen, Distriet Judge of
the above-entitled Court presiding, the entire stream system being
within Washoe County, State of Nevada, and he belng the Judge
designated by NRS 533.165 to hear and having jurisdiction to heer
the above-entitled matter, upon the State Engineer's Order of
Determination of the relative rights of the petitioner and
claimants to the use of the waters of the stream system of Prank-
town Creek and its Tributaries, which Order of Determination had
peen duly filed by the State Engineer. Exoepcibn-'nﬂd“obj&htionl
to the Order of Determlnation were duly filed by Frank W. List,
Franktown Irrigation Company and Mariette Lake Compaqy. There-
after, Marlette Lake Company, a Nevada Corporation, exceptant and
party in interest, duly moved this Court for summary Judgmont
pursuant to Rule 56 of the Nevada Rules of Clvil Procedure; (1)
In favor of the State Engineer in ageordance with his Order of
Determination; (2) In favor of said exceptant Marlette Lake Com-
pany for the rellef demanded in its exceptions; and (3) In favor
of the State Engineer and sald exceptant Marlette Lake Company
dismissing the exceptions filed by Frank W. Liat and Franktown
Creek Irrigatlion Company, & Nevada Corporation. The State

Y1 - (eT1 11966
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Enginesr, having duly mailed and published the Order of this Court,
setting the hearing on the above-entitled matter on the 20th day of
November, 1959, snd said hearing having been duly oontinued, and
all Jurisdietionsl matters precedent to said hearing having been
resolved, and the above-entitled matter, ineluding the mattors of
said motion for sumssry Judgwent, the State Engineer's Order of
Determination, and all exceptions thereto on file herein, having
duly come before this Court on the Ath day of May, 1960, for
stasutory hearing, as provided by the Nevads Rules of Civil Pro-
osdure and Seotion 533,170, Nevada Revised Statutens, as amended,
and all parties in interest, olalments and axoeptants, belng before
the Court by counsel of resord, and the Court having Jurisdlotion
of the subjeot matter of and persons interested in the akuss, and
the Court having duly oonsidered said matters, taking inte acsount
@11 the pleadings, depositions, admissions, affidavivs, exhibits,
and other files and records in this prooseding, and the argunents
of counsel, and having duly rendered its deolsion on file herein,
it was ordered adjudged and deoreed that the motion for sSuaAYYy
Judznont of Marlette Lake Company, exseptant and party in iaterest
horein, be and the same was, in 81l yespests granted.

It vas further ordered, adjudged and deoreesd that the Order
of Determination of the State Engineer be, and the same was,
affirmed, save and exeept for modification thereof in scsordance
with the exceptions of the Marlette Lake Company on file hapreing
(1) As to substitution of Marlette Lake Company for Virginia Oity
Water Company; (2) As o enlargement of points of diversion to
inolude the additional points set forth in sald exoeptions; (3)

As to the restatement of the footnote in the State Sngineer's Ordex
of Determination dealing with relstive priorities and in acsordane
with said sxceptions; and (4) Save and exoept by sush further

-2
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modification as may be warranted, 1f at &ll, upon taking of further
proof by the State Engineer on the sole guestion of proper defi-
nition of plage of use of the waters sonstituting the 10 ¢.f.s.
adjudieated to Marletis Lake Company, and the State Englneer was
ordered and directed to present te this Court forthwith propeosed
Findings of Fact, and Deeree with presentation and service thereof,
and attention to such other matters as may be required in sonpmo-
tion therewith; all in aceordance with the applicable statutes in
sush came made and provided.

It vas further ordered, adjudged and deeresd that the
sxasptions heretoforw riled by Marlette lake Qompany be and the
sams were grantsd save and axespt for the matter of plase of use
hareinabove provided,

It was further ordared, adjudged and deoresd that the
exosptions heretofore filed by Prenk W, List and Franksown Creek
Irrigation Company bo and the ssme were dismissed, with prejudies,
in thelir sntirety.

William Paul, Zsq,, Deputy Attorney Gsneral of the State of
Nevads, Eduund A. Ruth, State Engineer, and Eime J. DeRisos,
Assistent State inginesr of She offies of the State Engineer,
State of Nevada, appsared in the hearing and proceedinge in behalf
of the Btate of Nevada and the offies of the 3tate Enginesr. John
8. Balley, Esq., sppssred on behalf of Franktown Cresk Irrigatien
Gompany and Kenneth P. Dillon, Rsq., sppenred on benalf of elsimant
Marlstte Lake Company.

The record disclosed that petitionsr and all elaimanss have
received a certified copy of the Order sstting forth the time and
plase for hasring on the Order of Deteraination.

The Deputy Attorney Gensral thereupon, at the heering,
offered and there were redeived in evidenss in suppert of the rights

usu
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of the petitioner and claimants, as set forth in the Opder of
Determination, verified affidavits, files and records of the State
Enginear's office respecting the rights of the petitioner and othen
olaimants of the above-named stream syaten. The records and files
of the State Engineer's office were identifled mnd produced in
svidenve, '

The Court, having duly considered the entire record and
evidence introduced, and in acoordance with the Cours's prior
decision on the motlion for summary Judgeent above referred to, and
haing duly advised in the premises, now makes and enters its

Findings of Faot usions of law J nt
PINDINGS OF PACT
X.

That on September 14, 1951, Alvin H. CLLiff, president of
the Franktown Oreek Irrigation Company, filed with the State
Bngineer of the State of Nevada, a3 petition requesting the deter-
aination of the relative rights of olaimunts in and t0 the waters
of Franktown Creek and its Tributaries in Washos Counsy, Nevads.

That the Jtats Enginesr therewpon and in accordance with
the provisions of MRS 533,090, made an investigation of the facts
and conditions of and concerning thi shove-named stream systes for
the purpose of disaelosing whether the determination of sugh rights
was justiffed, and filed his vepert thereon in the offies of the
State Engineer of the State of Nevada, The repors of the fasts
and conditions disclosed that a determination of the relative
rights was justified, and the State Engineer made and entered his
Order on November 7, 1951, granting the petition for the determi-
nation of sush relative rights in and to the waters of Franktewn
Creek and 1ts Tributaries. )

That petitioner, all claimants and appropriators, being

a“a
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less than ten in nuabar, in sonformity with NR3 533.215, waived in
writing the provisions of the above-mantioned aoct with reference ta
Notioces and the Jervies and Pubuuuojn thereof,

That as a result of the State Engineer's investigation
raport, it was found that the waters of Franktown Cresk and its
Tribtutaries are being placed to beneficial use for irrigation,
stookwatering and domestis purposes on renches whioh “are served
by the Pranktown Creek Irrigation Cospany and alaso by the Virginia
Qity Water Company, the latter having trensferred its interest to
the Marletts Lake Joapany, for municlipal, somsercisl and industris)
purposes, The Froofs of Apprapristion filed indioate the present
slaimants and appropriators are tha suacessors in interest to
vaated rights initiated by thelr predecessors,

That on the 19th day of February, 1952, the Btate Engimesr
414 publish the Nobiee of Order and Prossedings to Deyermine Vater
Rights in and to the waters of Freanktown Creek and Lts Tributarles,
in Washoe County, Ztate of Nevada., That there was filed in the
offies of the ftate Hnginesy an arffidavit of the publishar of the
Reno Rvening Gazette sxemplifying ths proof of publication of
Notice of Order and Procesdings.

That the State Engineer, in aacordanse with NRS 533_4“0,
41d enter and file in the records of his office, on the Lith day
of Hay, 1959, & Preliminary Order of Determination and that notise
thereof was duly given to all claimants., That thereartar, on the
30th day of September, 1959, the State Engineer, in aesordance
with NRS 533,160, entersd in the records of his offige, an Order
of Datermination defining the rights to the waters of Franktown
Creak,

That upon the filing of the Order of Determination with the
Clerk of the Court of Washoe County, State of Nevads, the Court

‘5“




10
11
12
13
14
15
186
17
18
19
20
21
22
23
24
25
26
27
28
29

30

ATE OF HEVARA
IPARTMENT aF
SEAVATION AND
IRAYL RESOURCES
' OFFICE BUILDING
DN EITY, NEVADA

2801

made and entered an Ordsr on the 5th day of Ostobar, 1959, setting
& time for the hearing of any exoeptions to tha Order of Determie
pvation, on Friday, the 20th day of Novewber, 1959, at 10100
o'alook in the forenson, at the County Court House at Reno,
Nevada.

That the State Engineer, in secordance with NR3 533.165,
gAve notlce to the alaimants, by ssrvice of & certified copy of
the Crder asetting the time for hesring.

The Court finds that all and aingular the prossedings,
orders and notlees required Ly Chupter 533 of NRS were duly had,
made and given a8 required by law, and that all and singular the
matters and things conteined in the record were done, perforwed,
g€iven and made in strict ocomplianse with the statute, and that
this Court had and hms Jurisdiotion to hear and determine thias
xatter.

That within the statutory time allowed bylaw, exosptions
were filed to the Order of Determination by Frank W, List, thw
Pranktown Irrigation Company and Marlette Lalke Company.

That thereafter, Marlette Lake Company, a Nevads Corpora-
tion, one of exceptants herein, duly mwoved this Qourt for suseery
Judgment, purasuant to Rule 56 of Mevada Hules of Civil Frocedure)
(1) in favor of the State Hnginser in accomdance with his Order of
Deternination; (2) in favor of said sxesptants rfor the relisf
demanded in its exeeptions; and (3) in favor of the State Rugineer
and sald exceptant diemissing the exseptions flled by Prank W.
List and Prenktown Creek Irpigation Company) supporting sald
motion with various affidavits on file herein, together with a
maorandus of points and authoritisas in support thereof'; and
sxoeptant Frank W, List, in representing to the Court, threugh hid
sounsel of resord, that he had withdrawn his sxosptions, had no

‘6“
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objestion to tha dismiasal thereof, and no intention of opposing
the aroresald motion for summary Judgment, snd Pranktown Creek
Ircigation Company, also an exceptant, having sutmitted to the
Court its points end authorities in opposition to the aforesatd
motlon for summery Judgment, and sald Marlstte Lake Company having
subuitted to the Court certain further points and authorities by
way of reply, and the State Engineer having duly mailed and
published the Order of this Court setting & hearing on the above~
entitled matter on the 20th day of NHovember, 1959, and maild hurul
having been duly continued, and all Jurisdictional matters prede~
dent to said hearing having been resolved and the abave-antitled
matter, inoluding the matters of sald motion for summary judgment,
the State Enginesr!s Order of Determimation, and all exoeptions
thereto on file herein, having duly oo before this Court on the
4th dey of May, 1960, for statutory hesring as provided by the
Nevada Rules of Civil Progedurs of 3Seation 533,170, Navads Revised
Statutes, as amended, and all parties in interest, claimants and
exceptants, being before the Court by counsel of record, and the
Gourt having Jurlsdiation of the subject matter of and persons
interented in the cause, and the Court having duly oonsidered u@
matter, taking into secount all the pleadings, depositions,
adaissions, affidavits, exhibits and other files and reeords in
this prooseding, snd the argusents of aounsal, and having duly

rendered 1te dealsion on file hereln,

It wacs harstofore, by this Court, ordered, adjudged and
deoreed that the motion for sumatry Judgment of Marlette Lake
Company, exesptant, be in all respscts granted,

It wvas by this Qourt further ordered, adjudged and degreed
that the Order of Detarmination of the State Enginesr bda affirwed,
save and exowpt ror wodifisation therwof, in sdcordanse with the

- T =
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exceptions of the Narlette Lake Company on file herein; (1) as to
substitution of Marlette Lake Company for Virginia City Water Com-
pany; (2) as to enlargewent of points of diversion to includs the
sdditional pointe set forth in said exceptions; (3) as to the
restatewent of the footnote in the 3tate Englneer's Oxder of De-
ternination dealing with relative priorities and in ncoordqpu wi
sald exceptions; and (4) save and exsept by zush further mﬂnuw
tion as may be warranted, if at all, upon taking of further preof
by the State Engineer on the sole question of proper definition of
the place of use of the waters oonstituting the ten o.f.s. adjudi-
sated to Marlette lale Company, and the State Enginesr was ordered
and direated to pressnt to this Cowrt forthwith propossd Pindings
of Fact, Conclusions of Law and Desree with presentation of servies
thereof, and attention to such other matters ar may be required in
sonnection herewith, all in sseordance with the applieable nncutd
in such case made and provided.

It was further ordered, adjudged and deoreed that the
exceptions heretofore riled by Marlette Lake Company be and the
same were grented, save and exeept for the wmatter of plaee of use
herainabove providad oy,

It was further ordered, adjudged and decresd that the
sxceptions heretofore filed by Prank W, List and Franktewn Oreek
Irrigation Company be and the same were dismissed with prejudioce
in thelr entirety.

Iz,

The Court Further Finds: That Pranktown Oresk and its
Tributaries are situsted wholly within Washoe County, State of
Nevada. ' !

The Court Further Pinds: That the names of the clsimants
and appropriators, the duty of water, the meggurement of watar, the

B




10
11
12
13
14
15
186
17
18
19
20
21
22
23
24
25
26
27
28
29

30

ATE OF HEVADA
IPARTMENT GF
IIERVATIGN AND
URAL AESOUACKY
© OFFICE BUILBING
ON CITY. NEVADA

i

2801

length of the irrigation sesson, stockwitering and dowestic use of
the water, the ochange of the place of use, and the rights of
sppropyiation, all an set forth in the Order of Determination, as
ordered amended by this Court, are true, proper and sorrest, and
all and singulsr the ssme should be approved and confirmad,

X, PREPACE

On September 14, 1951, Alvin H. Ol1Aff, president of the
Pranktown Creek Irrigation Company, submitted a patition to the
State Engineer requeating a detseminatien of the relative rights
of claimants in and to the waters of Franktown Uresk and its tridud
taries, Washos County, Nevads. On Ostober 4, 19491, Robexrt 8,
Leighton, Assistant State Engineer, and Elmo J. DeRieeo, Pleld snd
Offlioe Engineer, sondusted an investigation and found that facts
and conditlons justifisd the granting of said petitien, On Novem-
ber 7, 1951, the State Engineer entered an Order grenting the
petition and made proper arrangsments te proocssd with the determi-
nation in ascordunce with Qhapter %533 of MRS,

All olaimants and appropriktors, being less than ten in
nunber, in gonformity with NRS 533,215, walved in writing the
provisions of the above-mentioned ast with referenae %9 notiows
and the servise of publication thereof.

IT. QLAIMANTS

The lnvestigation above referred to dlasolosed that the
saters of Franktown Ureek and its Tribdutariss were Seing placed to
benefielal use fer irprigation, stockwatering and demsstio purposes
on ranchas whish wore served by the Franktown Creek Irrigation
Company, and also by the Virginia City ¥ater Cowhany, whioh sald
latter company has transferred its interest to Marlette Lake
Gompuny, for munisipal, commercisl und industrial purposes. The
Froofs of Approprlation filed in the offiace of the 3tate Inginser

ﬂgﬂl
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indicate and olailm that the present olaimants and appropriaters
are the sucaessors in interest to vested rights initiated by their
predecasnors,
III, 30YRCR

Franktown Creek and 1ts Tributaries sre located on the
eastern slope of the Sierra Nevads Mountains and are fed from
welting snowe and springs. Typloal of Nevada's mountain streams
they have a high spring run-off whish recedes during the summer
meonths to a limited continuous flow,

IV. DUTY OF WATER

The seasonal rainfell, the numerous springs in the hm-:lutt#
ares and the fluotuating water levels in Washoe Laks gontribute to
& sub-irpigation sendition on & large portion of the cultivated
lands, This condition has been taken into consideretion in
establishing the duty of ater in this Order. '

The duty of water is herein fixed as follows:

Class Ac-svvlnrvest Orop-ee-weee3, sore-foet per acre per ssason
Class BewoarMagdow PABLUIG«-eeer],b Sare-Leet por sore Par semson

The maxiwum allowable diversion herein fixed is 2.0 e.fu
for sash 100 meres irrigated. Dua to the charsoteristiss of tha
stream flow, the clalmante herein named or their suscessors in
interest shall bs allowed to inareass the rate of direet flow
diversion to the maximaum herein sllewsd to satisfy any imnediate
reeds of growing arops and they may st their own cption retase
the allotted water between the various fields having & desreed
water right at such times and in sueh quantities as is necessary
o place the water to the greatest beneflaial use.

V. KEASURENRNT OF VATZR

All water diverted from Pranktown Creek and its Tributaries
for irrigation purposes shall be measured at a point where the
wvater enters or becomes adjucent to the land $o be irrigated, or

- 10 -
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ag near thersto es prastieal,

Substantial headgates and weirs must be installed to
fagilitate the msasuressnt of water.

VI. IRRTGATION SEASON

Water for irrigation purposes may be diverted at any time
throughout the ysar, provided that the total amount diverted dumn?
any calendar year shall not excesd the duty in scre~fset as
astadlished herein.

ViI. 8 A DOMESTT

The alnimants nased hersin, or their suscessora in
interest, in conjunotion with the rights to the use of water for
irrigation purposen, shall be entitled $o & reasonable diversion
and use of water for stockwatering snd dowestic purposes at any
time during the year.

VIII. US3K BY MARLEPTE LAKE COMPANY

The waters of Hobart Creek, one of the tributaries to
Pranktown Oreek, have historieally been diverted and used by
Marlette Lake Company and its predecessors in interest, for
domeatic, Industrial, coumerstial and munioipal uses sinoe August,
1872, These waters are presently being used by priority of
sppropriation to benefisisl use under date of August, 1871, and
under the termss of s certain agreemsnt dated September 11, 1878,
betwean The Vireginia snd Gold Hill Water Company snd H. L. Perkin
ot al., the interest of The Virginls and 0old Hill Vater Cowpany
having been duly ascquired by Marlette Lake Company. Pursuant to
this agreement, H. L. Perkins, et al., sranted, bargainsd, seld
and relessed to the Virginia and Gold Hill Water Company, by deed
dated Oatober 21, 1878, all of their right, title and interest in
and to all of the waters of Franktown Creek and ita Tridutaries
(including Hobart Oreek) situated in the Oounty of Washoe, State

-1} -







